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However natural and proper it may be as a general rule, 
that both rights and property should descend from parent 
to child, there are cases in which it is highly expedient, 
(i£ not absolutely necessary,) that they should not so de- 
scend; but should pass'from one to another, according to* 
some artificial form, as might best promote the particular 
objects desired. As, for example, when a State is divided 
into various political districts — the inhabitants of each dis- 
trict having peculiar local rights and duties, for the enjoy- 
ment of which it is necessary to have a common property, 
it is evident that neither such rights, or such property 
should descend from parent to child ; but should pass from 
one to another, as they may lose or acquire a residence in 
such political division of the country. The common law, 
being founded in reason, has ever made exceptions to its 
general rule of descent, in favor of such rights and proper- 
ty, permitting them to pass from one person to another, as 
might best promote the particular objects desired. To ac- 
complish these objects most effectually, it is often necessa- 
ry to make contracts concerning the common property ; 
upon which contracts there would naturally arise various 
disputes which must be settled in courts of justice. In 
such cases tlie common law did not generally require the 
persons interested either to hold property, or defend, or 
appear in court under their individual names, nor to con- 
vey in such names, each individual affixing his signature 
. and seal to the deed. But it permitted the^n. to hold, de- 
fend, and appear in some common name, (usually a gen- 
eral description of the persons interested.) They might, 
also, convey by, and authenticate with a common seal. — 
The necessity for such exceptions to the [general rule of 
law, will be apparent to all who examine one of the politi- 
cal divisions of the country ; for instance, Counties which 
are established for the purposes of government. To ac- 
complish these purposes they "* have Cauit H&uses^^ 
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Jails, &c. It is manifest that such property should not 
pass from parent to child ; but an interest in it should pass 
from one to another, as they might Iqffe or acquire an inter- 
rest in the particular government. The property is held 
as incident to government ; that is, it is a means necessa- 
ry to accomplish the ends of government. An interest in 
the means should be acquired or lost by acquiring or losing 
an interest in the ends to be accomplished. The interest 
in government is acquired or lost not by deed, but by beio? 
'Subject to its laws. Therefore, the interest in such 
property, which is the incident, or means, is "hot acquired 
by deed, but by acquiring -an interest in the government, 
which is the end. When such property was in litigation, 
the common law did not require each individual interested 
to appear under their several names, as it would be diffi- 
cult to prosecute a suit in this manner, when gil the inhab- 
itants of a country were interested. Some common iiame 
would describe the person in interest as well, or better 
than it could be done by endeavoring to set forth the 
name of each individual. In describing them by a com- 
mon or general name, many difficultie would be avoided ; 
such as misnomer, non-joinder, &c. Nor should such 
property be conveyed by deeds executed and authentica- 
ted by the signature and seal of each individual in inter- 
est ; as that would be both unnecessary ^nd impracticable. 
Nor should such property be held in the several names oj 
all the inhabitants ; as that would produce confusion and 
uncertainty. For such, and the like reasons, the common 
Jaw has ever, contrary to its general rules, permitted such 
interests to be held, conveyed, and defended in a com- 
mon name. When a company of persons held, conveyed, 
and appeared in court, concerning a ' common property, 
under a common name, the .judges had no ojQBcial means 
of knowing each particular individual appearing under 
that name; but they knew them only as a class, or com- 
pany of persons, ms^intaining a common right, under a 
special name. Hence such classes or bodies of persons 
were called corporations ; or, in the more exact and pre- 
•cise language of common law pleadings, "corpus corpcw 
iTtttuni,^ {m body of bodies, or persons.) For the same 
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reason my particular changes which n^ight take pUce, 
with reference to the persons using the special name, 
would not be noticed by the courts. Heoce such bodies, 
in contemplation of law, have neither predecessors, or 
successors; though the particular members may have 
both. Upon the same principal lands held and managed 
in a common name, are said never to descend ; though 
individuals may acquire an interest in such property, by 
becoming a member of the company having the right to 
use the name ; which in legal phrase is called taking by 
succession. 

Municipal or political corporations have existed from 
the earliest periods of civilization; and, if we may credit 
history, they exerted a powerftil influence in establishing 
the liberties, and civilizing our English ancestors. They 
are, perhaps, the earliest instances in which the privileges 
were enjoyed of holding joint property in a common 
name, having their foundations in the common law itself. 
When lawyers wished to distinguish companies of per- 
sons exercising such privileges without charter, from com- 
panies exercising them under charter, they called one 
>'qua corporations," the others simply corporations: the 
one iexercising their privileges by virtue of the common 
law, independent of special grant ; the others deriving 
their privileges from special grant. 

When Christianity was introduced, and with it learning 
and charity, to promote which it was found necessary to 
have churches, colleges, hospitals, &c., it became neces- 
sary to have property set apart to these purposes. In or- 
der that this proper^ might continue to be applied to the 
purposes for which u was designed, it should not descend 
to heirs according to the general rule of law ; but like 
property belonging to government, being a means neces- 
sary to an end, it should follow as an incident to that end. 
Take, for instance, a church ; if this property was to de- 
scend from parent to child, there would be constant dan- 
ger of its being perverted from its proper objects ; to pre- 
vent which, it would be necessary to make frequent 
hazardous and perplexing conveyances from one person 
to another, Property belonging to churches, colleges, 
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&c., like property belonging to gbvernment, should not 
be held, conveyed, or defended in the individual names 
of the persons interested ; but in a common name. For 
if contracts concerning such property, were to be execu- 
ted by each person in interest, signing and sealing sepa- 
rately, it would be almost impossible to make and exe- 
cute a valid contract. If each person in interest Were re- 
quired to appear in court, under their respective names, 
it would be difficult to get the proper parties before the 
court ; and when there, the cause would be subject to 
continual delays, caused by the number and variety of 
the parties on the record. If held in the individual 
names, it should be defended and conveyed in the 
same names; otherwise there would be uncertainty 
and confusion. For these, and similar reasons, it was 
found expedient to make exceptions to the general 
law of descents; and, also, to the general method of 
holding, conveying, and defending, in favor of churches, 
colleges, hospitals, &c. How were such exceptions to 
be made ? To get Parliament to pass a private act, upon 
feach and every occasion, would be far too expensive. 
To get them to pass a general law, permitting every per- 
son who might wish to promote such objects, to exempt 
an or all of his property from the general rules of law, 
.. Jd have be^ contrary to the teodal policy, which 
th n prevailed : c^sequently, relief from Parliament must 
b€ limited in its'application.* 

The king, by virtue of his prerogative, may best 
accomplish the objects desired. He, with the assent 
of the immediate lord of the fee, i)||get, in accordance 
with the feodal policy, permit a company of persons to 



* Note. — Previous to the American Revolution, the Kinpf of Great 
Britain created corporations in this country. Whatever were the privi- 
leges and responsibilities of corporators at that time under the common 
law, would continue the same until the present day, unless altered by 
statute. I have, therefore, throughout, considered corporations as having 
such privileges only as the king might grant, at common law. This 
course has been pursued, lest some persons might confound tie power 
of creating corporations, with what is properly legislative powex. 
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hold land in a comanon name, as they alone could take 
advantage of such holding. The king, also, by virtue of 
his being the fountain of justice, might, when such lands 
came in question, issue his original writ, (or command,) 
describing the persons holding in a common name, by 
that ^ame ; -which writ, the judges in those arbitrary times, 
would not abate on account of such general description ; 
they holding their places (and too often their heads, also,) 
at the pleasure of the crown. Especially would this be 
the case, since the writ was issued in this form merely to 
facilitate justice, and is analagous to writs issued against 
political divisions of the country. The judges, therefore, 
would determijne the right under such writs. The privi- 
lege of holding lands, and suing out writs, in a common 
name, being discretionary wuth the king : he might grant 
them, upon condition. He might say that upon certain 
contingencies, some of the persons, having the pri\ilege 
of being described by this general name, should lose it, 
and others should take their places ; that when a majority 
wished to use the name, for the promotion of the common 
object, the minority should submit; that a majority 'might 
affix the common seal to deeds made in the company's 
name, concerning the joint property, and when so affixed 
it should bind the company. If persons composing '(he 
company should accept the grant upon such conditiOfl^ 
they would be bound by the conditions The joint pro- 
perty being held, conveyed, and defe 'ed in a fictitious 
name, like property belonging to the olitical divisions 
of the country, the interest in such property would pass 
in a similar manner from one to another, wiihont making 
a direct conveyance of the property itself, merely by ac- 
quiring the privilege of using the name under which the 
property is held. By acquiring thisprivilege, (hey acquire 
a control over the joint property. Thus if the privilege of 
holding and conveying property in a common name, to- 
gether with the privilege of appearing in court under such 
name, he granted to A B and C, and A's right to the jomt 
use of the name be transferred to D ; then B C and D, 
having the joint right to use the name, would have the 
legal control over the property held under that name. 
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N6W if B C and D were to sue for rent due under the 
common name, the tenant could not plead the change 
that had taken place, with reference to the person repre- 
sented by that name. He could not plead in abatement^ 
because B C and D have a right, by the king's grant, to 
appear in such name ; he could not plead it in bar, be- 
cause B C and D are the real parties in interest, — A 
having transferred his interest to D ; he could not demur, 
as the change of persons does not appear upon the record. 
Thus we may readily see an interest in the joint property 
may be conveyed, by transferring the right to use the 
common name. A good title to such lands might be 
made by conveying in the common name, and affixing the 
common seal to such deed, as none of the parties having 
an interest in such lands, could take advantage of such 
conveyance, without breaking the conditions of the grant 
permitting them to hold the lands in that manner, which 
they would not be permitted to do. Upon the death of 
one of the persons having this joint privilege, whoever 
might succeed to the joint right of using the name, suc- 
ceeds to an interest in the joint property. The heir can- 
not claim such interest as heir; because joint property 
never descends to the heir. The other persons having 
the joint privilege cannot exclude such successor, without 
violating the conditions upon which the privileges were 
granted. The king, by granting such privileges upon 
these conditions, enables a company of persons to manage 
and dispose of their joint property as a body. New 
members may be introduced into the body; they suc- 
ceeding to a joint interest in the property with the olc^ 
members, without directly conveying the property itself. 
Consequently the property so held, may constantly be 
applied to a particular purpose, without either the hazards 
of perpetual Conveyances, br the danger of having it 
perverted from its object, by heirs. By managing the 
property as a body of persons, they avoid many difficul- 
ties which would arise if managed in any other way. 
We have already shown that a company of persons hold- 
ing and managing property in this manner, were called 
^^corporations," or "corpus corporatum;" because they, 
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conducting their business as a body, were khown to the 
courtft as such. That these are the sources from whence 
corporate privileges were derived is evident from the fol- 
lowing considerations. 

The power to hold, to have,. to grant, to receive, to 
sue and be sued, in a common name, to transmit property 
in succession, to make by-laws, and to evidence contracts 
made in the common name, by a common seal, are the only 
powers necessary to a complete corportiaon. (1) When 
persons have such privileges, they not only answer the 
various deiiinttions given of a corporation, but they ac- 
complish the objects for which, we are told, they are cre- 
ated. (2) " They are a collection of many individuals, 
united into one body, under a special denomination, having 
perpetual succession under an artificial form, and vested by 
the policy of the law, with a capacity of acting, in seve- 
ral respects as an individual, particularly of taking 
and granting property, contracting obligations, and of 
Suing and being sued, of enjoying privileges and immuni- 
ties in common, and of exercising a variety of political 
rights, more or less extensive, according to the design of 
its constitution." (3) Having perpetual succession, they en- 
joy a kind of political immortality, by means of which a 
succession of individuals may take property, without the 
perplexing intricacies, or hazardous and endless necessity 
of perpetual conveyances^ for the purpose of transmitting 
it from hand to hand. They may constantly act for the 
promotion of a particular object, like an immortal being. 
These are the chief objects for which corporations were 
created.(4) If the power to create corporations were deriv- 
ed xa iCiip^dJ ueo aM ^pasoddns aABq 8a\. saainos 9qi oiojj 
plain 'why the Baronsj having courts, and issuing original 
writs had power to create corporations at common law ; why 
the king creates copporationJin counties Palatine, not as 
king, but as lord of the county; he issuing such letters patent, 

(1) Thomas vs. Dakin, 22 Wend. Rep. 14. Warner vs. Bears, 23 
Wend. Rep. lOa. 

(2) Dartmouth College vs. Woodward, 4 Wheaton, 636. ProTld«iieo 
Bank vs. Billings, 4 Peters' Rep. 562. 

(3) 1 Kyd on Corporations, 13. ' 

(4) 1 Blackstone Commentaries, 467. 4 Paten' Rep. 562. 
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uoder the county se^ ai|d AOtmiderthe greatseal of £ttglanti; 
except -when the right.of lord is annexed to the erown^ in 
which casc^, he may issu^ the letters patent, either. UD<jier 
the county seal, or the great seal. Why, under the statute 
of Ann, informations in the nature of "quo vrarra»to'^ 
may be brought before the courts of session of counliies ' 
Palatine- (5) If corporations are created in this manner, to 
enable persons to devote their property perpetually to sowe 
laudable abject, and to facilitate justice, we can easily ac- 
count for the readiness with which judges have seised 
upon slight, circumstances to pres^me corporations; why . 
the king's grant of lands to a corporation by another name 
than the one by which they were previously known, should 
pass the lands, and the letters patent should be unto them 
a new corporation. (6) Why a grant of lands, or an advow- 
son to the senior fellow of a college, or a grant of lands 
to a Hundred, rendering rent, or a grant to hold a mercan- 
tile meeting,, have all been construed to create corpora- 
tions. (7) Why it has been held, that when persons ai*e 
in the exercise of corporate privileges, they cannot 
be questioned as to such privileges, except by the 
king ; (8) presumptions that cannot be accounted for in any 
other way. 

For a long time these privileges were confined to politir^ 
cal communities, or communities organized and endowed 
with property, for the promotion of religion, learning, and 
charity. But when commerce began to increase in extent 
and importance, it was discovered that a large and con . 
centrated capital would have great advantages. Accord- 
ingly persons engaged in such pursuits became anxious to 
unite and concentrate their means. This they could not 
so effectually accomplish under the general method of 
holding, conveying, and defending property, as they could 

(5) 1 Kyd 42, Angell & Ames, on Corporations. Wilcox Mun. Cor- 
porations, 2, 4. 

(6) Wilcox on Mun. Corporations 460, 461. 

(7) 1 Ves. Sec 473. Dyer's Rep. 100. Supported by 2 T. R. 672 Sut- 
tonfa Hospital, 10 Coke, 27; 2 John. Ch. Rep. 325. 

(8) Angell & Ames, on Corporations, 664» and authorities cited; ibid 
507, and authorUies cited. 
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if they had tbe^ privileges enjoyed by corporations Con- 
sequently, many mere trading companttes applied to the 
cf own for these' privileges, which were granted upon such 
conditiions as were thought most completely to abcompHsli 
the objects deaped ; as, for example, that a certeiii. pro- 
portion of the gratters might make rules for the manage- 
ment of the joint property; that the privileges thus gran- 
ted should pass from^one person to another, upon certain 
contingiencies, &c. , As the advantages of such privileges 
became more and more apparent, the number of meue tra- 
ding companies, which sought these privileges, increased, 
until they have Spread themselves over every section* of 
our country, entering into every branch of business. • As 
long as tibese companies or corporations had sufficient 
joint property- to answer company debts, the question 
whether the individual members were, or were not respon- 
sible for these debts, wbuld not arise. Bat when through 
mismanagement, or fraud, they began to fail, this would, 
very naturally, become a question of great importance, 
^fhis is the important question presented for our present 
consideration. And here, in the outset, permit me to re- 
mark, that, upon principle, I can see nothing in the.origin 
of corporations, or m the nature of the,privilegesconferred 
upon them, which should, or does exempt the individual 
stockholders, in their private capacity, from liability to 
the corporate debts. All the powers necessary to consti- 
tute a corporation, may as well be exercised without as 
with this exemption. If it has an existence in our law, it 
does not grow out'qf the express or implied powers con- 
ferred upon the corporators, but its origin must be accoup- 
, ted for in some other wav. 

The first and only instance that I have been able to find 
where this question came directly before a court of law, 
is to be found in Spear vs. Grant, 16 Mass. R,, 9. The 
facts ot that case were, substantially, as fellows; The 
stockholders of the Hallowell & Augusta Bank divided 
seventy-five per cent, of the capital stock, among them- 
selves, (the bank at the time being indebted upon bills 
previously issued.) When this division was made, it 
was thought by the stockholders that the twcntj* 
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five per cent, of the capital stock remaining, together 
with the securities of the con)pany> would be sufficient to 
meet all demands against them. But t&e President, and 
one of the directors, who were largely indebted to the 
Bank, (which debts were not secured according to the 
laws of the company,) failing, the poftion of the capital 
stock remaining, was not sufficient to meet the company 
liabilities. Spear, the plaintiff, coming into possession of 
some of the bills issued by the Bank, brought an action on 
the case, against Grant, one of the stockholders, who had 
received a larger sum upon the division of the stock, 
than the plaintiff claimed. It was held by the court that 
the plaintiff could not recover. Chief Justice Parker, in 
delivering the opinion of the court, says, "each of the 
individual stockholders is not liable to each of the credi- 
tors. First, because the note is evidence of an] express 
promise to the bona fide holder, and cannot be made the 
basis of an implied promise of the stockholders indidual- 
ly ; that it came under the statute of frauds and perjuries, 
as most clearly the debt was not originally the debt of thf 
individual stockholder, but of the company : and that if 
any engagement existed against the defendant, or the 
other stockholders, it must have been collateral, and so 
within the principles that had been applied in the construc- 
tion and application of the statute just mentioned. But 
he referred to other less technical difficulties, which he 
deemed insuperable. "If promises," said he, "can be 
supposed to have been made by the defendant, or created 
by law, what party is the promisor? Can it be that each 
stockholder has promised each holder of the notes, to pay his 
demand, if the bank should become unable or unwilling? 
This would be to encounter a hazard, limited only by the 
amount of the whole number of the notes which the bank 
may issue. This certainly cannot be imagined to be the 
nature of the liability. Shall the responsibility be limited 
to the amount of interest which the stockholder has in 
the bank ? If so, which creditor shall have it ? He 
who is the sharpest and has made the first demand ? Or 
he who has been more modest and perhaps more merito- 
rious? Shall the original holder, who paid to the bank 
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ba inderaiiified? Or he, al^a, wbo, "vvhtn the credit of 
the bank was run down, may have bought the notes for 
a trifle? These questions it would certainly be very dif- 
ficult to settle,, if the stookhorlder was liable to the amount 
to his share of the stock only; and if he were equally 
liable to each holder of the notes, (which be must be, tf 
he be liable at all ; for if the facts agreed create a[ promise 
of one, they create a promise to allj then the most palpa- 
ble injustice would take place. For a stockholder, whol- 
ly innocent and ignorant of the mismanagement which 
has brought the bank inta discredit, might be ruined by 
jeason of owning a single share in the stock of the corpo- 
ration. There is no view of the subject in which we can 
give effect to the claim of the plaintiff." It would fo^ 
low from the positions taken by the court in this case, that 
the stockholders in a bank, (they Jiaving no individual 
req)onsibility,) may divide the capital stock amongst 
themselves, without paying its debts ; and the common 
law will fomish na remedy against such a proceeding. 
No one will pretend to uphold this as justice. Is it law f 
If it is, then justice and law can no longer be considered 
as synonimous terms. For my part I am unwilling to ad- 
mit any such eonclusion, unless it can be sustained, ei- 
ther by a long train of decisions, or by reason and the 
analogies of law. The court cites no authority in support 
of their position, simply, as we presume, because there was 
no such authority. It is true there are a few undigested 
expressions in text writers, and some dicta, which say 
corporators cannot be made individually liable, at common 
law, f6r the debts of the corporation. But these, it is 
conceived, are not sufficient to establish so extraordinary 
a position, unless they are well supported by reason and 
analogy. The technical .objections taken to this action 
by the court, are founded upon the supposition that the 
company is something entirely separate and distinct from 
the persons who compose it ; so that, a promise made by 
the company is not a promise m^de by its members. To 
suppose, as is doipe in this case, that a number of pensK>ns 
can, by contraoting with the king, organize themselves 
into an artifiQii2^\ being, independent of themselves; 
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s& ttet the aftis of ihtt comptmy a^e not the acts of 
the members composing the company ; Hiat this being, 
founded ifi contract, having neither the power of' acting, 
nor the capacity of enjoying any mentaror physical pleas* 
lire, a^kle from the acting and enjoyment of the members ; 
that a being, thus constituted, could bx)th give and receive 
a valuable consideration, without the members either giv-» 
ing or receiving, are fictions so ex^avagant and absurd, 
that it might seem almost needless to answer them. It is 
true both text writers and judges have been in the con- 
stant habit of calling corporations artificial beings. But 
it is evident that they did not mean to say a (sorpofation 
was something entirely distinct from the members compo- 
sing it. All they meant by such expressions was, that a 
number of persons might collectively transact their joint 
bu^ness under a common name ; and that when so trans^ 
acting their joint business, the court, for beneficial purpo* 
ses, would take notice of them as a class or body of per- 
sons using a common name* Thus, Lord Bacon says, "a 
corporation is an artficial body of men, composed of di- 
vers constituent members, *ad instar corporis humani,** 
the ligaments of which body politic, or artificial body, are 
the franchises and liberties thereof; which bind and unite 
all the members together, in^which the whole frame and 
essence of the corporation consists." (9) Here it is evident 
all that is meant by the term "artificial body," is, that a 
corporation is a number of persons having joint rights, 
held under a common name, which they might collective* 
ly use and defend in a common name ; and when so act* 
irtg, the court would take notice of them as a collection, 
or body of persons. In what other sense could their 
**frauchises and liberties" be the ligaments of their union ; 
the bonds whereby many persons are united into one body^ 
"in which the whole frame and essence of a corporation 
consists." Again it is said, "a corporation must have a 
name ; it is the knot of its combination, the very being of 
its constitution, without .which, it is nobody to sue, or be 
sued." If we understand a corporation to be something 

(9) Bac. Abridg. Til. Corp. 437. 440, 
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sepamte aiid disfinet from its members, this laiigtiage is 
perfect jargon, perfectlly unintelligible. Bat if we un* 
derstand a corporation to mean a collection of mdividuals, 
doing a joint business, under a common nanie, we can 
readily see how the joint rights "bind them together ;" 
how the common name *4s the knot of tlieir combination ;" 
the means' whereby they are tabled to act collectively, 
*'in which the whole frame and essence of a corporafioh 
consists." Blackstone calls a corporation an artificial 
being; but he was not so absurd as to suppose that a cor- 
poration was an artificial being so entirely distinct and 
separate from the persons composing that being, that the 
promise made by the corporation is not a promise made 
by the members composing the company ; for he express- 
ly says, the affixing the seal of the corporation unites the 
sereral assents of the individuals who compose it, and 
makes one joint assent of the whole. (10) Again, he says, 
"a fifth mode of gaining a property in chattels, is by succes- 
sion; which is, in strictness of law, only applicable to 
corporations aggregate, in which one set of men, may^ by 
succeeding another set, acquire a property in airi the 
goods, moveables and otherchattels of the corporation.' (11) 
If they, the men, have a property in such goods, they 
cannot be divested of that property without their consent. 
Consequently, whenever the property is sold, they, the 
men, (the corporators,) must consent, must contract, which 
most clearly proves that a contract made by a corporation, 
is a joint contract made by the members of the corpora- 
tion, and not by some artificial being, separate and dis- 
tinct fix)m the members, as it is supposed by Chief Justice 
Parker. It has been decided that if a corporation have 
franchises, or privileges, by grant or prescription, and af- 
terwards they are incorporated by a new name ; as where 
a Prior and Convent before, and afterwards Dean and 
Chapter ; although the quality and name of the corpora- 
tion is altered and changed, dead persons in law being 
made secular^ yet the new body will enjoy all the franchi- 
ses, (12) privileges, and hereditaments, that the old body 

(10) 1 Black. Com. 475. (11) 3 Biack. Com. 430. (12) 4 Coke Rep. 
8t; (13) 2 Lev. 238. 
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politic, possessed, which could npt, I^^ the. c^fsa if the pro 
porty did not belong to the peri^onscooaposing the body 
pblitici butto an artificial b^ii^) distinct from them* Con** 
sequently, when ever such < property is sold, the members 
must contract. Again, it has been held, that if a town is 
incorporated by one name, and afterwards receive a new 
charter, under another name, they may recover a debt 
contracted under the old nameint the new name; (13) which 
is based upoi^ the samesupposition^namely, that the mem- 
bers are the real parties to the contract. 

It has be^n remarked by Sir Robert Sawyer, that "the 
instrument of creation, and the forms of pleading the 
rights to be a corporation, do best explain it«5 nature, (viz:) 
"Quod Homines et Inhabitantes, cives etBurgenses ;" or 
such other general name, describing the persons who are 
to take "sint corpus corpor?iu|n refacto et nomine," 
(which was the English form») And when prescription is 
made for a body politic, "Quod Homines et cives;" 
or, "Homines et Burgenses, sunt a tempore cujus &c., 
fuerunt unum corpus corporatum, re et facto per nomine." 
So that it is something more than, a notion or mere name. 
"Corpus corporatum" fully expresseth it ; a body made 
up of several visible bodies, "in unum coUecta, et vin^^ 
cula juris unita." And a corporation is every whit as 
visible as an army; for though the commission, or author^ 
ity, may not be seen by every one, yet tjjie body, united 
by th^t authority, is seen by all but the blind ; and if the 
kmgt or the law, demand the authority, it must be shown^ 
and is as visible in the eye of the law as any other right, 
whereof natural persons are capable oL In Sir J. Bagg's 
case, it is allowed to. be such a right, that any member 
separately considered, hath a freehold therein ; and all 
jomtly considered, hath an inheritance which may go in 
succession. Natural persons, as such, are capable of ta^ 
king and holding this right. It is neither taken nor held 
^i their politic capacity, but their natural, for many men, 
as men are qapable of union ; which is evident by the 
charters of creation, and the pleadings in all such cases. 
It is "Homines et Burgenses, Homines et cives," who are 
const^iited ^'unHXQ ^orp^s CQrpp/atum," And as the 
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;.^^i<>, so all ^be.^effUii9ns,m4 ^^er^p^ iof ..thi^ Wgfctitre 
-*fQnIy.pe^o,^med,by: th^^.tj^tiU^l fiPr8pi>Sjr^l.|Jd.|::4th; jfol., 
^.14. T^t,^opk.^a.:Other„*MtbQriti^s,,ape .,^xj>r^^s Aif)pn 
,..th^t/pQipt ;,jho^gh/.m, a<?ase,go ftvi^jfiptj^A^ »^ed b^ no 
; a,Vj^9J:ity. .Ther«fpre,.wb^re. the, quptipo. isrfpr aaOn jjise 
.iOifial^use of.ffancbis^S5.:by..a po«pp3?a:tiQQ^.if, ;mi*st, of.ne- 
-*^ssity,.J>jB iatrpduced ft)r;SQiae, ac^ts o^ ^eg^ig^nCQ olf.ifche 
^^n^tujrjii persoas, . or; th|ose pffioerpi jtba^ . are . employed, -by 
l";^eDaajapd\thqjqu;e?iiqA w^^^ oply upoh..1iiis,--wliat 

,'acts,.or wllatoi3Qissi9»^ of ojf tjie n^tjoral pi?rsons williaf- 
'. feet tbis, right, wberein. all %. meDiibers^ of l^bej body baVe 
, an interest."' (14) ' . . : •;. 

.T^bfise remark? ^re perfectly applicable: to qprpomtions 
, <;ri^t^4 at.t^is day. A\\ the rights,; powcji-e, laod dqjties 
■;] are given ta, and perfqrwed by the individuals composing 
[.the porporation. Tak^, for instance, the. c;feating clause 
^of one of our modern bank charters; ''Be it eoacted, 
&c., Tfhat a b^nk shall be established at Colvoibus in. the 
. .Pountyof Franklin, and those who shall become ;stQck- 
., holders in the §a^id b^nk, in the manner hereinafter pre- 
,^crib^d,, their sjucqessqrs and assigns. shall be, and hereby 
[ ,are created a body corpprate and politic, by the name and 
...style of the President, Directors, and. Company, of the 
i/apklin Bank of Columbus, and shall so continue until 
. 3the, first day of^.apuary, which will be in. the year of lOur 
Lord eighteen hundred and forty-three ; and by that name 
• sjiall be and are hereby rnade capable inlaw, to hstve, 
• purichase, receive, possess, enjoy, atid retaiji to them and 
their successors, all sueh lands, tenements and , heredita- 
ments as sliall be requisite for their accommodation and 
con^venience in. the transaction of. their business, and 
such as may be in good faith conveyed to them by way of 
security, or in satisfsiQtion of debts previously contracted, 
in the course of . their dealings as a bank, orpi^hased at 
sales on judgments obtaine3 for such debts, and the sarf.e 
. to sell, grant, rent, and (iispo;je of, to sue and be sued, 
plead and be impleaded, answer and be answered, defend 

(14) Sawyer*B argument iit quo. toar. m, ^he c»az of the klD|; vs. city of 
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tikd be ibfended in coutfB 6f record, or anj other pkee 
trbatever; and also, to make, hare, atid use a common 
seal ; and die same to break, alter, and renew at their 
pleasure; and also to ordain, and estabhsh, and put in 
execution such by-laws, ordinahdes, and regulations as 
shall seem necessary and convenient for the government 
of the said corporation not being contrary to the consti- 
tution and laws of the United State5:, or of \his State ; 
and generally to do and execute all, and singular, the acts, 
matters, and &ings, which to them it shall, or may ap- 
pertain to do, subject nevertheless to the rules, regulations, 
restrictions, limitations, an^ provisions herein prescribed 
and declared." What can be plainer than that such an 
instrument will not create an artificial being distinct from 
the members? What better evidence can we have tha^ a 
corporation is nothing more, nor less than a company of 
individuals, with the privilege of transacting their joint 
business under a common name? Every section, every 
sentence, negatives the extraordinary doctrine advanced 
in the case of Spear vs. Grant. All the rights and pow- 
ers are given to the stockholders. They, under a com- 
mon name, have, hold and possess such lands, tenements, 
and hereditaments as may be requisite for their conve- 
nience in the transaction of their business. Land is con- 
veyed by them. They trade as a bank. They sue and 
are sued under a common name. They use a commpn 
seal, they have debts due to them ; Ihey make rules and 
regulations for the company. In short, they do all and 
singular the acts, matters, and things, which, to them, it 
shall or may appertain te do, subject, &c. There is not a 
single power or privilege given to it, an artificial being. 
The stockholders own every thing, and enjoy all the pro- 
fits of the concern. Whenever the company makes a 
contract, the common seal is the evidence of a joint con- 
tract upon the part of the stockholders. Of those who 
contend that the contracts of the company are not the 
contracts of the members composing it, I would ask, why 
adopt so unreasonable a fiction? It is not necessary to 
the complete exercise of the powers conferred upon the 
corporators. They may possess and retain property un- 
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d«r a common iiame, maj make cmnpan^ contracts, maj 
sue in a common name, may use^ break, and renew ttieir 
common seal; and may transmit property in succession^ 
as well without such fidion, as with it. And^ lastly, they 
may make rules and regulations for the cofmpany ; wbidb 
rules and regulations will have the same foroe and effect 
wi&out it^ as with it ; for in either case the force and ef- 
fect of sucb rules and regulations depend upon contract, 
or the assent of the corporators. That the by-laws of a 
corporation are nothing more than a contract, entered iftto 
by the different members of the coproration, and the king, 
k evident from the following facts* 

The general method of enforcing by-laws, is by penalty, 
for which assumpsit may be brought ; (15) which could not 
be the case, if the by*law to be enforced, was not foun- 
ded upon consent, or contract Again, by-laws can 
bind none but members, obviously, because none but 
members have consented to them; the king having nei* 
ther directly, or indirectly, the power of making rules or 
regulations concerning a subject's property, without his 
consent. (16) The authority derived from the king can 
give no right, or sanction to a by-law, beyond that of 
contract, the charter iself being nothing but a contract. (17) 
It is true a by-law may bind a member without his imme- 
diate assent to^|He particular law. But this does not prove 
a by-law not t^e a contract ; for each.member, when he 
accepted the charter, agreed to the regulations contained 
in it, and he cannot revoke the powers then conferred, 
tiiey being coupled with an interest. Again, by-laws may 
be presumed, from long and continual usage, and their 
repeal may be' presumed from the same circumstances. (18) 
Now if a by*law is a contract, such presumptions may 
well be maintained. But if it is not, then they have not 
the least foundation. Not only is this fiction unnecessary 
to carry into effect the various privileges and objects of 

(15) Angell &, Ames on .Corp. 304, and authorities cited 

(16) 7 Barn. Cres. 838. Norris vs. Stdpe, Pob. 210. 

(17) Dartmouth College case. 

(18) Att Gen. vs. Middleton, 2 Ves. Sen. 328. Berwick, upon Tweed, 
vs. Johnson, Lofflt's Rep. 338. 
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rti^re an]^ iu<di support 

it is true a caiporator, tliougb a joint continctor^ can- 
not i release a. joint dabt, which' joint conteaotots can gen** 
erally do. But ibis is a mete exception to 'the gttnemi 
role, and an e:«C€ption which &ppli«s to joint contraotrtps^ 
not incorporated, as well as to those .incorporated i Tims, 
if* A and>B make a joint contract witJi C, and it- is agreed ' 
it the tinie, by all the parties to the contract, timt A alone 
sAiould i^lease, B could not release, to th« pmjifdice of A« 
(19) So in the case of corporators. They having fear- 
tain persons appointed to make releases,' and it being' so 
liBderstood by all parties, these persons alone have the 
light to release. For the saAie reason the admissions of 
members eannot be evidence against the company. A 
release is nothing but a written acknowledgment that the 
debt or obligation is satisfied ; and if a writteh admission 
i»i\Qt' competent evidence, of course, a parol, admission 
isnotraoxe competent. ' - 

Ithas sometimes been thought, that a corporation must 
be cjnsiflered as a being separate and independent of 
the miembers to support the cases, where persons who 
have the control of the corporate name have sued a cor* 
porator. But it is conceiv^ no such supposition is ne- 
cessaiy. When a majority of the corpordp)n bring suit 
in the corporate name, against any indivianal, the fact of 
the defendant's being, or not being a corporator, cannot . 
appear without being specially pleaded ; and if not spe- 
cially set forth, it can afford no ground of objection! ^ut 
if the courts will permit such fact to be specially set forth, 
they may, with 6qual propriety, permit the names of 
the actual parties to the contract to be set forth ; for if they 
-will go behind the corporate name and enquire who is 
and who is not a member; they may equally well go be- 
hinfl the name to enquire who are and who are not the 
actual parties to the contract. Thus, if A B atod C were 
incorporated, and A and B, being a majority, should make . 
a contract with C, in their corporate name, i4>on which 

[19] 1 'l^ou. & Jer., 363. 1 Bos. & Pul. 447. 6 Mass. Rep. 322. 2 Camp , 
561. 6M. &S.156. : 
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ocmtraet ith«(^ ,idieiildl>n]ig 'to aetibnfaq^oksb 0.; -it iwovW 
~be just a& eMkiiipetent'for . A and B Uy shawMiBt tbei cod* 
-trac^ ifiras aetuialfy -made by^ A and B with C^ a|td >tW, 
tkefefore^ tbe^corpomte inaixus, in'&is instance, d(id'^ot 
yepresinf C ; ^a^ : it wot2ld> be for G to plead tbat • he im^L 
Inember of 4he coipomtion, and cannot be sued in snob 
action, beoanvsehe i8 repoes^Rted by the name in whioh 
the sizit is brought. If the courts will not take notieeixif 
tfae actaal parties <«^ho inake the -contract, fraud ^nd 
iBttquity may be practiced with impunity. A andiB .bekng 
a Majority .of a corporation,, may sell ocnrporaEte property^ 
and if the courts will not take ^ndtice of the individual 
corporators who really act, A and B as a^majority ei the 
eoqioratron^omy sell the property to A and fi, 'as private 
tndiTidisals. ^ Now if liiey - should attempt to do tius, 
would C, tfae other member of the- corporali^ofk, harie 
BO .remedy? If the cowporation is an artificial bein^y in- 
dependent of its members,' then there is no remedy. The 
property belongs to ao artificial being, not to A B and C; 
and tbst< artificial being hits regularly parted ' witii' it; C 
owned no portion of it; consequently he hasno tightto 
eemplaia of sudh saie. Will courts df justice recognite 
such a tpaiisaction as a vaiid cotitraot ? Will they, tot th^ 
sake of autiaiiecessaiy,fo4rlish fiction, Ihus permit. A and 
B to rob O? He wbo believes 'law has its ifiwindatioB in 
tmthandjustice, will scarcely believe this is law. ¥et 
the only way itt which they can either recognise or »elie«fJe 
against such ingui^e^ i^ by discarding this foolish fiction, 
and, (in the laufguage of Chief; JjisA&e i&|arshaiU) consid* 
er eerporafdrs ias./^a ooqoipany (rfrmen transacting their i 
joint business under a:caifiimoii name, "-^^anditherealcoup* i 
tractors. 

In> saying ther€opporatet]i^iiie> is :but a:geveral1 desetip 
tion of the coijyoratop, we ^re supported by the chartera 
of their crcjation; which says, they> the stockholders, 
shall have the privilege of holding,. suing, conveying. and 
9on4ucjting-:^tteir b^sin<6fs^ in a cbfmmdn naitie. By the 
^ mode of pleadingtherighttoj^.apoiporation--^bythe;prc!*^ 
<)9|(bdings in %v6b 'frarRt^OfV^for the breach of iCot^ 
privileges— ^y.tl^^ mfifyiQr;ijiV ^fei^h paJfiiiiataus is issued; 
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Mrvcd^ aiKl€!Dfi>iced)-ui aU of Triiridh eascb, tbe'icdrpdmt« 
name is. considered by the court, a g^ietal deseiiptipn of 
the corporatOES. When a mahdamas is issued against 
a* corporation, it §oies in the corporate name, and is 
SCTired upon the officers of theictfmpany ; {20) if the cor^ 
poration does not make a retnm to the writ^ an attachment 
does not lie against^an artificial, inrisible, intangible .hdng, 
called a corporation ; but. the court treats the indiridaal 
corporators as the real parties, described in the writ bythe 
common name ; and accordbo^ly issues a writ of attack** 
ment againirt thj^m in their individual capacity. (21) Or, 
if a false return is made to the writ, the members are lia** 
ble to an action on Hie case ; (22) none of which pro- 
ceedings would takie place, if the common name was not 
a general description rf the corporators— if they were hot 
the real parties. We are also supported by th6 cases, 
which say corporators cannot be witnesses ; (23) they 
being pairties to actions brought in^the common name. 
A}so, by analogy frorn municipal corporations, where, 
u)pon judgment obtained against the corporation, each and 
erery member is liable to execution, in his private estate. 
(24) If .municipal corporations are merely a number of 
persons transacting a joint business under a common name^ 
(as ii^ manifest from the fact each member is liable in his 
private property, upon such judgment^) there is still grea« 
ter reason for considering private corporations in the 
same Ught. There is nothing, either in the oi^nization, 
or charters,, which can make such a difference between 
municipal and private corporations, that the one shall be 
a company of persons individnaily liable ; the. other an 
«rtifioial being, entirely sepaiAte and distinct ifrom the 
members, so that a contract made by the company, is not 
a eontradi miade by individuals composing the com- 

(20) Rex vs. Exeter, 12 Mod* 25l. Rex vs. Tregony, 8 Mod. 112. itex 
VB. Borough of Plytnouth, 1 Barnard 81. Rex yk: Cambridge; 4 Burr, 
iWld. Rex.vt.Smi(b,2M.4&a529a' 
. (21)M%qi8e*,T,!RayiiH>nd.l52.; Rex va Rye, SBarr, 798. 

(22) Com. Rep.' ^1 Kex vs Mayor of Reppon, 1 tiord Raymond|. 564. 
Mayor o^ Bertford'ii Me, 1 j3olk.4S2. ( 

(i^>filMaEiiieiH4p«^l. JaeolsVi. SViimtBhi, ft John. 178, LufUa 
mHaskeU,3Pick.3?7. , J . 

(24) MefchldU* B«^ >■. C<^6k: ^Tick. 414 ' 6 Chvh Sdd 
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pany. Marshall; in the ^ase of the B^kof-the lli^- 
ted States. vs» Devereaux, 5 Cranch, 86| express- 
ly says, a corporation is not a mere faculty, but a compa- 
ny of individuals, who, in transacting thieir joint bi^si* 
ness, may use a legal namcv, The s^me court, in Mass. 
which held that corporators were not parties -to. contracts 
made by the company, virtually reversed that decision, a . 
few months afterwards, by holding them the real parties 
to.aotions brought upon such contracts. (25)^ How could 
they be parties to the action, without being parties to the 
contract upon which the action is founded ? 

But admit, for the sake of argument, that a corporation 
is an artificial being, whose apts, are not the acts of the 
members composing the company. If there is any su^h 
b^ing, it has been created by law, and can have only 
svich powers and capacities as the law may give to it, ft 
is well settled corporations may commit trespass. (26) 
Are we driven to the supposition that the law will give 
its creature the power of committing trespass, and then will 
punish it for the exercising of that power ? Again, being 
the mere creature of law, it can do nothing unauthorized 
bylaw ; it can adopt no instrument contrary to the char- 
ter of its creation; yet it has. been held in Conn, that by 
practice, a corporation may become liable on an instru- 
ment executed in a different manner from that prescribed 
in the charter, (27) What can be more absurd than to 
say, a being which has only ?uch powers as may be given 
tp it by charter, may (by a continual doing of what it has 
no power to do,) adopt an instryiment unauthorized by the 
law of its existence. If the promise of the corporation 
is not tj^e promise of the membiers, but of sonae artificial 
being, upon forfeiture and dissolution, the debts to and 
from the company become extinguished. If this is law, 
any corporation which can ihariage to get a large amount 
of credit, may hpt only violate their charter with impuniv 
ty» but it is the int.er;est oij the members so to do ; by for- 
cing. t);ie government to seize upon their franchises, all the 

ii»y Angeil & Amei on Corp. S50; 338 to 333. 
, (27) 2 Conn. 254. 
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detts wfiich the' CQhipanv'oweSj Ibecomes extinguished".^ — \ 
Perhaps notjiing jdould show more clearly the'^iniustice of 
this extraoir^inaty doctrine. Will the law punish a credi- 
tor by extinguishing his clalnis, because the debtor haV' 
\iblated his duty? Will it reward the diebtor for the 
frauds whict' Jie has practised on his creditor ? And' tt'at ' 
too, merely for the jiurpose of su{)porting {tte imaginary 
existence of an artificial, invisible, intangible being ; ex- 
isting only in contemplation of law ; an untiecessary fool-, 
ish fiction. If there iis any one proposition in the law, 
which can be^sustained by reason^ and the analogies of^ 
lawi it is, that wheiiever a corporation makes a contract, 
the corpprators are tl^e real' contractors. 

fiut it is contended, though the corporators are'tte rea! 
promisors, yet tlijey promised in a particular capacity, and 
are liable in that cal^acity only ; that they must be sbed 

< as a corporation, and when so sued, execution cannot go' 
agaifist them in their individual capacity; doubtless this 

* was the origin of the doctrine against which we are now 
contending. Certain text writers finding no precedents 
wiiere corporators have been sued in their individual 
names, have supposed that an action would not lie against 
them in that manner. Though perhaps there are no pre-' 
cedents of the kind, that is not a. conclusive^ argument 
against the action. But with deference it is suggested, 
such a writ itiight be framed und^r the statute of West-' 

' njihfiter 2nd ; which expressly authorizes the issuing of 
new writs, tord Pratt, in answering the objections of 
novelty, said, **he never wished to hear it urged again, 
fbr torts are infinitely various ; they are not limited or 
confined ; there is nothing in nature that may not be ah 
instrument of mischief ; and the special action on the case 
w'asintroduceid,. because the law woifld not suffer ari in- 
jury without furnishing a rempdy." (28) " We have the au- 
thority of Lor4 Kenyan, and Justice Ashurst, to the same 
effect. (29) The latter, in sj)ealfing of new cases which 
may arise, says, "that it would be just as competent iov courts 
of justice to apply the acknowledged principles of I^w, to 



(28) Willis Rep. 581. ' 

(29) 1 East's Rep. 226. 3 T. R. 63. 1 Bing. 343. 
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afiy case wticfi'miV ^^S'tVa '<;6iittjf?e4^ hence ^ as it was* 
two centuries' a'gtil" T?he ^fect' of fhere' being iio p;fff ate' 
ti^'d?ng corporations utitil, compitativeiy, t^ modern day, 
riVfdiiy-accotint^ for ' th'e absence of'earhr precedents, in 
fdydf of such writs. Municipal ^orpdrarors being indi- 
-viau^ll;^ liable,^ wHeii siied ' iti a^ cot^orate nanie, there 
cduld be no objed in suing them fn any other mannef. — 
But, wiien trading corporations were introduced, iand it^ 
wa^ found the cbmrtibn name was not a sufficient descrip- 
tion of' tfie corpjorators, to authorize the, sheriff to seize 
irpon their private property. ' Then, it is' conceived, . an 
action might be bi'ought against them in iftieir individual* 
names, upon the principle already meiitiohed ; that when 
the law recognizes a legal right, it Will fiirnistf a reme- 
dy. ' If they must be sued as a corp6rati6n, they iiay at* 
aiiy: time deprive a cl^ditbr of his' reme(!y, by cansing 
tKe officers to resign, "virfiich wotild .prevent the legal ser- 
vice of the writ ; (for it wilt be rera'^hibered when writs 
issue in the Corporate name, they are not served upon the 
iMividuail corporators personally, but upon the officers.). 
(30) By preventing a service, they pre^leHt a judgment. 
I am aware it m^y be feaiitl Inand^mus W?F lie to compel 
all election of officers; i'drait the creditor may sue out 
such a writ, (a'propositi6n,'I>y-the-by,'which we conceive 
to be very doubtful,) still, if they should refuse to obey, 
it could only be enforced' by issuing attachments against 
the particular members. If courts of law will', for the 
purpose of enforcing a creditor's remedy, take notice of 
the particulkr Corpor^tots vltiiev i mandamufe, itis difficult 
to see wfiy they might hot a^ well take notice of them in 
l!he ^^i instance, instead of driving the plaintiff to the 
eiperise and delay 6f suing olit such writ^ 

put Whether there is, or is tiot, *any technical objections 
to inakingthem liable in, courts of law,' there Can be no 
iiich objectionii in courts of edhity ; where tlj^t proceed- 
fiigs aire lidlk so trammelled with forms and technicifiliticfe; 
tchere they at least profess to deal With each caUse 'accor- 
ding to the actual fects of the case ; apeordingly we iSnd 

• C^O)M'Qti&its.l*fiddleibWTi, 'Man. CWihb. 16 John. Rep. 6. Wood 
T8. Diunmer, 3 Masons C C. Rep. 308. 1 Tidds Prac. 116. 
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the highest court of equity, h^srep^atedj^ (^fter the mo^ 
mature deUberatioins,) held, corporators responsible for the 
joint debts of the company — ixiotwithstanding there was 
no. joint funds. At an early day, this question u^on. two 
occasions came before tjie House of Lords, sitting a^ a 
court of eq|uity. In bojth, cases it was held, the member^k 
were individually responsible. In 1656, in the celebra* 
ted case of Dr Salmond vs. the Hacjiburg Company, (31) 
the question was raised befcM^ethe High Court of Chanqe* 
ry. In that case, the bill was filed,, and the company 
was served with process; but they would not appear, 
having nothing whereby they might be destrained; but di- 
vers particular members being served in their natural ca- 
pacity, did appear and demur; alleging they were not 
liable in that c?^pacity. ta 1666 the demurer was allowed, 
and the bill was^dismissed asto.them.j therefore a petition 
of appeal was presented to the . Ijk)use of Lords, alleging 
that in such cases thi^ House of Lords had given special 
directions to relieve, In support of which, allegation, 
they cited the two cases before referred to. The particu- 
lar persons nan)^d,,^put in plea, answer, and demurer ; the 
company, as a ij^inpany refused to appear. Upon, the ar- 
gument of the case, in 1670, the lords ordered the Chan- 
cellor to retain the bill, and give reH^ to the plaintiff, ac- 
cording to his prayer. In conformity with this order., a 
decree was entered by the lord keeper, in 1671. The 
above decisions forms a weight of authority in favor of 
corporators' resposibility, which is not easily shaken. In 
America thijs question appears not tp have been raised for 
jn'any years. The earliest instance that I have been ;ible to 
ifind, where an American court of equity was called upon 
to decide this question, was the case pf Hume vs. Wen- 
yap & Wando C^nal Company ; (32) which arose in South 
Carolina, about. the. year 1825— the Chancellor of that 
state, upon, the authority of Dr. Salmonds' case, sustained 
the bi}l. An appeal was taken from the Chancery to the 
Court of Errors, and. there the Chancellor's decree wasi 

• {3I)iChan.Oa.204. • '■- •' i^ . :,' 

(3^) SQUth CaroUxut Uw Joi^ri^al, VgA. U p8^«,&l7; 4 yp\., Am, I^w 
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ftffinned. The questicn was agva raised, in Conn., (33) 
9bout the year 1844 ; nvhere, (I helieve for the first and 
only time^ since the decision made by the House of Lords,) 
a court of equity held the corporators were not individu*. 
ally responsible* This opinion appears to have been de-. 
liyered without much investigation. The court advance 
m> reason in support of their position. They cite no au-: 
thority, though they profess to base their opinion upon es- 
tablished doctrine. They say ''they must take the law a& 
they find it, and that neither in this country nor in Eng- 
land) has it been supposed that corporators were liable. 
On the contralry, a different doctrine has every where^ 
been established." Now, with deference to the opinioni 
of that court, I would simply state, that after quite a thor* 
ough search through two or. three large iibiaries, I have 
not been able to find a single case which sustains their 
position. On the contrary, up to the time when the opin- 
ion was delivered .in Conn., in every instance, where a bill 
had been filed in courts of equity, relief had been granted* 
It was impossible for the court to have invesngated the 
authorities^ without discovering their broad assertion was 
utterly uniounded. Such an opinion cannot have weight 
sufficient to overturn the prefviously well settled doctrines of 
the law. But it is said the corporators have pledged the cap« 
ital stock for the payment of the joint debts. The creditors 
have agreed to look to the capital stock, and that atone ; 
therefore they have no right to look to other property. — 
The charter says nothing about the capital stock being a 
pledge. The contracts between a. corporation and its 
<;TeditOTS, contains no clause expressly limiting the liabili* 
ty of corporators to the amount of capital stocky no evi- 
dence thai the creditors have agreed to trust to that secu- 
rity alone. If the property is a pledge; if there is any 
such agreement, it must be mere implication of law, aii- 
fiing out of the nature of the case.. "Where property is 
pledged to creditors, it is generally understood that they 
have a power over it, and that it is placed in such a posi* 
tion that the debtor cannot lessen the security. Is the 
property here claimed to be a pledge so situated ? Most 

[33] Jewet tb. Thomiis Bank, 16 Conn. 511; 16 Conn. 368. 
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eleariy it is hot. Tte cwsditor tesuMC* po ver oyer it. Tte 
stdfikhoWers shave bt^fti 'pDssesii»n; and contfoi. Tbciy 
may sell or dispbselof itiai&pleasare; or^ th*et may <^eadK$^^ 
new debts, and thus lessen rfais inidrefitiii th^gopposed ae* 
carity ; subsequent creditprs haying tqual ^cfa•ms upoa 
corporate property with prior ones, tbey^ tbe corpora^ 
tors may contract with the corporation* They may »&• 
quire a specific lien upon any, or all of the corporate prt)^ 
perty, and if it is not mor^ than sdfficient to ^satisfy such 
ehiim, the other creditors oanhave^no lAare -in ^it, though 
they were p!-ior creditors. Siichft ;poww to poifetpone 
prior creditors, in favor of their own ctaimi^, is utterly in- 
«onm$tent with the doctrihe, that corporate property as a 
pledge to secure them. The restrictions, limitations, and 
conditions oimtiined "in charters, afford creditors no se- 
curity. It places no restraint tpoa the corporators' 
power of settling or disposing of their property. -It gitres 
the creditor no power over the property, either direcSy or 
ind»irt*t}y. They have no means of knowing when the 
charter is violated, the corporation books beiqg private 
boots, which th«y cannot inspect without the ^ofisent of 
the 'corporators. (34) But tjven if they should happen to 
discover th-at the corporation 'bad violated their charter, 
that, in general, would furnish no relief. They could not 
take advantage of such violation ; it being well •settled 
that none but government can take advantage of the 
breafch of corporate- privileges, (35) *Neither the joint 
property, or (what is about the samfe thing, both 
bieing ^f; equal value,) the capital stock, is a pledge>to 
creditors; Look at the number of broken institutions 
and see with what safety creditors may trustsueh a pledge. 
A number of persons get the privilege of holding and 
juanaging a bom'mon property under a common «ame.— 
'ftiey paiy intoa common fund $100,000, arid call ita Bank, 
^ith a capital stock ol* $100,000. They commence ope* 
jlitidns hy striking of notes in the common :Dame, to &e 
amount of $300,000-^rJvately divide $200,000:of sneh 

[341 Utlca Bank vs. HiUiard, 5 Cowen 419; 6 Cpw^a 62; Q Starkie on 
Ev. 734; 8 T. R. 590. 
[35] Ange^ & .^Uaeis, ^n Cetrpors^^lvns, 664. 
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i36te9>aindngTtiTestodi[hdk}«isv> "who Iti'tam'ifra^e notes' i0 
an. equal '. asnount^ payaJsIe tb . the ciraapany. With tbe 
otber $100,000, liiey; do what appear, to jbe a safe banking 
:l9Q9ibet9rsi^ at' least it is so^maannged -^s tQi0y.oid ^n^pieipi). 
In the> mean- time, itis piubiishedfar aiid>wtd'e, tbatfiocji 
ami 9Qofa a bank bats giDne into ot)eia^oi>^ vrith a capital 
stock of a boikdred tluDiisand.dollassy/and wbat i^moi^ 
and better^ the fiill armJunt has been.paid iota the vaults 
of the bank. The officers certify under .oath to the truth 
of the;statement. The stockholders send their agents; all 
-oror thecottRtry, peddling ont Ae notes whiEeh^theyibave 
received in exohan^e fop their owri notes. > Every arti- 
fice is used to get ' them .i»to circnlatioin^ . The public, 
Jthoughi often deceived, are eTer.cnEduloiis.f. Well, after 
the stockholders have gotten as many, bank notes in ciij- 
culation as they can^ by a coritiriual' puffing tkrough the 
newspapers, brokers, and other bank agentSy their next 
bnsmess is to rain the cretUt of' the notes.' Every cent 
which they can shave the bank notes ist $0;much trans- 
ferred from the pockets of the tolder, into their own pri- 
vate coffers. It beii5fgr'>the interest of tiiose ^ho control 
the institution, to ruinits credit, of course they succeed- 
They may employ tlie same agents in discrediting thje 
notes, which they Kad employed to give them cirpulatioft. 
They may circulate exagerated statements concerning 
the solvency of the institution. . They may borrow notes 
Q^f the company a^d with them draw all the available meanv'^ 
out of the common treasury. There are a hundred 'ways 
in which, they may accomplish their ends. What can the 
poor bill holder dp ? He cannot pass the bills as curren- 
cy, they np longer being convertible into specie. No 
one except stockholders and debtors to the company wish 
to purchase the notes, as no one else can tell whether they 
will be worth anything to him, or not ; the books and 
transactions of the institution being private — not to be 
inspected but by the interested "few. The creditor can- 
not Collect his note without a law suit; which he is not 
wiUing to undertake, having but a small amount of notei, 
H&,*. is. almost' forced to accept whatever the bankers 
way choose to give him. Thus the innocent (and it may 
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be poor,) bolder of the note is sbamefiilly robbed of ,tibe 
Talue which he gare for it, by theaTaricious and dishonest 
banker. If &e individual corporators are not responsible 
for the notes, there is no means of preventing this legal 
robbery* Talk about the securities provided in the char- 
ter, when it ia well known a creditor has no means, of 
knowing when it is violated ; and if he should find it out, 
he could not take advantage of it. Talk about the capi<- 
tal stock being a security pledged to the creditors, when 
it is completely within the control of the debtors ; when 
creditors can know nothimg about the affairs of the compa- 
ny, except what the debtors may choose to tell them. 

But we are told by Chief Justice Parker, that stock* 
holders are not individually liable, *'as that would lead 
to the most palpable injustice. A stockholder wholly 
innocent and ignorant of the mismanagement which has 
brought the bank into discredit, might be ruined by own* 
ing a single share in the stock of the corporation." That 
that judge may have the benefit of his consistency, I will 
extract a part of an opinion, delivered by the same judge 
a few months afterwards. In the case of Marcy vs. Clark, 
he says, "the legislature has acted wisely in making mem- 
bers of manufacturing corporations liable for the debts of 
the company. By this, in fact, they only continue the 
principles of co-partnership in operation ; and, consider- 
ing the multitude of corporations, which the increasing 
spirit of manufacturing gives rise to, regard to the interest 
of the community seems to require, that the individuals. . 
whose property, tjius put into a common mass, enables 
them to obtain cre&t universally, should not shelter them- 
selves from a responsibiliiy, to which they would be lia- 
ble as members of a private company." However 
distinguished that judge may have been, he was pecu- 
liarly unfortunate in the opinions which he delivered in 
the above cases. In one, he says, corporators are not 
parties to corporate contracts ; because individual respon- 
sibility is palpably unjust. In the other, he says corpo- 
rators are parties to suits brought upon such contracts; 
and that it is wise to make them individually responsible. 
Leaving others to reconcile the two opinions if they cstn. 
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I pro^^dto remarlc, th^t there is an unn^cesi^ry dntount 
of sympathy ^erit tipdtf thte imagiiiai'y results, which 
would follow If corporators were responsible. Persons 
tnake it the interest of the stockholders to ruin the credit 
0f the company, by limiting the responsibility of its mem- 
bers, and then in contemplation of the number of broken 
institutions, weep over the hardships which ^iticular stock- 
holders would uudei'go, if they had to pay all the joint 
debts. It is not right to look upon the number of broken 
institutions which now exist, and from that view alone con- 
template thie hlardships which individual responsibility 
would impose upon some of the members. It should be 
remembered most of the worthless companies were made 
bankrupt by persons who became wealthy by means of 
the companies' insolvency; who now luxuriate in their ill 
gotten gains. They broke the companies intentionally, 
supposing they would not be responsible for the joint 
debts. The few innocent stockholders, (if there are any 
auch,) could have prevented the fraud, if they had exerted 
themselves. ^But they too supposed they would only lose 
What little capital stock they might have placed in the . 
€oncei<n. The consequence was that the only persons 
who could detect or check the fraud, were either directly 
engaged 4n it, or cared too httle about the institution to 
turn his attention that way. It is high time such persons 
were taught the law will not suffer them to permit oth- 
er persons to use their names, and means, in defrauding 
the community ; they not using the means which the law 
has given them of preventing the fraud. If such men 
had not supposed the law would sanction iniquity and 
fraud, there would haye been but few broken institutions, 
and still fewer instances where stockholders would have 
to pay an undue proportion of the joint debts. The cap- 
ital stock, and by-laws, being a complete security to those 
who had every facility of taking advantage of them. 

The general principles upon which partners are held 
responsible, apply with full force to corporators. If part- 
ners should have granted to them the privilege of hold- 
ing, conveying and defending their joint property in a 
common name, it has been seen the partnership would 
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laws for ]^b^. gpvei^iweJIit.qf tfee jpi^t poperftri.whi^ 
J. would go in,*ttCCO^sion,^^pp^ principk* alre^djrj?Kplfttfted. 
;I|i short, ,tlwy ,y^9uld have all th^ mgiedients. <jf ^^ wijop- 
-yation. But tbw« is nothing in "t)>e privileges, gfi^n^^ 
, to thie.parjtjiieri? fyr. the^ncoavenieACfi, -wbich oa^..^t(^.tJ|e 
. uatiH-e^of th^iic joblig^tions. ; 

' It has )3^eji* said, partnerships, in gieu^ral,,haye;the ti^- 

, ejfit of all the flpating capital belonging tp Jh^ parti^rs. — 

..Corporations do not. Admit the truth of . the po^itictfi; 

., and what earthly differepce can^that make in th^ir resppfi^- 

. hijity ? If such an argument proves anything, it prOj^s 

..that p^rtn^rd^ips, which do. not have thebpne$t of ,ti|^s 

capital, should i^ot )?e responsibi^, and corporations w;hifih 

dot have the h.ei^efit^'of it, should he responsible. Sucb^a 

distinction would be scouted by every lawyer as uttwlyiUdp- 

: sound. Np one can fail to see, t|ie extent of a persqiv's 

liabiUty should not be determined upon^any sijch.prin^- 

pl^s. , _ * 

Again it is . said, the principle object of^a partnefjship, 

. generally, is to give the company the united credit of vall 

the partners, which is not the casie with corporations The 

difference here claiiioed, has no ,real foundation, fiv^h 

corporators and partners wish to get a united onedit. In 

; many instances, neither corporators nor partners, wish to 

.get a credit to the full amount of all their property ; a«d 

in many other cases they wish to extend Uieir firedjt as 

,mu'ch as they can. Corporators are quite as aiixious to 

extend their joint credit as partners. But admitting there 

is such, a difference, it ought not to effect the extent of 

their reponsibility. Their obligation upon any given debt, 

cannot be determined by the amount of credit, which they 

^ay have asked for and obtained. 

Again, corporators intrust the joint business to directors, 
who manage all the business, and that ought to limit their 
^ responsibility. As this is one of the main arguments 
urged by corporators. It will be well to examine it ; and 
first it will be observed, that this argument has not had 
weight sufficient, in the case of siljent partners, to con- 
vinfie courts of justice. There. has been a number of ca^ 
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ses where unincorporated companies have been organizei 
and managed in precisely the same way in which corpora* 
tions are organized, and managed. Yet, in all of the ca- 
ses, it has been held the members were responsible to the 
full amount of the debts. (36) At first view w e are apt 
to think such decisions harsh ind severe*— that they are 
extending the responsibility of partners beyond the reason 
upon which the law is based. But upon a close and can-- 
did view of the case, 1 think it will be found not to be an 
extension of the rule. At common law, each and every 
one of the members of a firm, is an agent for each and 
all of the other members ; so that any one may enter into 
contracts, binding upon all. Suppose ten persons should 
form a partnership, — immediately each and every one of 
the ten becomes an agent for each one, and all, of the other 
nine. But suppose instead of making each member an 
agent, they, by the articles of association, were to appoint 
five o( their number to manage their business; three ot 
whom must concur in every contract, previous to its con- 
summation, — would such an arrangement increase the risk 
of the other partners? Would the requiring three of the 
members to concur in every contract, make the risk greater 
than it would be, if every member might make contracts, 
binding upon the firm, at pleasure? Certainly the risk 
is diminished ; just in proportion as- it is less likely to find 
three men in ten who will concur in the same error and fraud, 
that it is to find one man in ten who will commit errors qj 
cheat, and it will be difficult to show a diminished risk 
ought to diminish their liability. Though, by the articles 
of association, the partners who are not directors cannot 
bind the firm ; that cannot increase their risk. If A and 
B each have the power of making contracts, binding upon 
both, the taking away the power from A, will not increase 
the risk which he would incur, from the mismanagiement 
of B. Each and every restriction put upon the general 
-power of partners, diminishes the risk which each of the 
other partners incur. Such restrictions are made for the 
•benefit of the partners. So in- the case of corporators; the 



(36) Hmp m Werti, 4 8en.& Raw; 356. 
C 
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(fakmg ^w^y of Ae general pc^^er c^ partaers from each 
corporator, and they appointing some of tbeir number 
managers of the joint business^ reaUy lessens the risk of 
.each one of the corporators. The restricti<»QS and rules 
prescribed by charters, are made for the benefit of corpo* 
lators. Wifli the exercise of ordinary prudence, they arc 
ja complete security to them, against any extraordine^ry 
loss. 

The limitations, restrictions, and powers conferred by- 
charter, are derived from the same sources, and rest upon 
the same legal foundations ; with limitations, restrictions, 
and powers conferred by unincorporated companies. In 
either case, they derive all their force from the assent of 
the corporators or partners. In both cases, they are in* 
tended to protect the members from the risks which they 
would be subject to, if each person was a general agent. 
Of those who think the powers of directors, in chartered 
companies, have a different source from the directors of 
other co^npanies, I would ask, whence comes the greater 
power? Are not the directors in both cases, the agentu 
of the members ; deriving all their authority from 
the agreement or assent of them ? In the celebrated case 
of Dartmouth College vs. Woodward, it was held, a char- 
ter of incorporation was a contract. If a contract, the 
limitations, restrictions, and powers conferred by it, must 
derive their force from the assent of the parties contract* 
ing. Each individual, when he becomes a member, gives 
his assent to each one, and all, of the restrictions contained 
in the charter. No man can be made a member of a 
private company without his assent. The fact of the king 
being a party to the contract, adds no sanction to its va- 
lidity. He has no more power to bind individual proper- 
ty, than any other person. Strangeifti .are not bound by 
by-laws, though authorised by him, they not having con- 
sented to them. 

^ It is said corporators have a. greater number of mem- 
bers, and they generally have a smaller interest in the com* 
pany than partners do. Thi^ firgument oanixot appljr to 
corporations, as corporations-^rmany bodies of that kind 
having but few members. On the other haad, partner- 
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ships often consist of a large number of personi^ If the 
objection amounts to anything, it i$ merely, that the same 
rules which are applicable to small companies, should not 
be extended to larger ones. If corporations, generally, 
hare more members than partnerships, the corporators, 
as a general rule, have greater securities in the capital 
stock, and restrictions prescribed by the charter. The 
greater the number of corporators, the less danger there 
is of any one corporator having to pay an extraordinary 
sum ; as it is altogether probable a given loss -will fall more 
lightly upon a company of a hundred than it would upon 
one of fifty members. 

It is said *the severity of partnership laws have been 
acknowledged by nearly all commercial countries ; they 
having established limited partnerships. Admitting the 
policy of establishing such partnerships, the propriety 
of which has ieen questioned by many of the most able 
and learned men. Admit it is wise and proper to estab- 
lish rules of partnership law ; so that noble and wealthy 
families may enjoy the advantages of trade, without risk- 
ing their dangers. Still there is such a wide difference 
between such limited partnerships as have been establish- 
ed, and corporations, that an argument cannot be drawn 
from one, to show the limited responsibility of the other. 
In limited partnerships, the special partner places his por- 
tion of the common fund, entirely in the control of the 
general partners, whose skill and integrity is always ap- 
plied to thfe management of the concern ; who is always 
responsible for the whole amount of debts contracted. He 
therefore finds it his interest to conduct the business with 
the utmost skill and care ; his interest is indentified with 
the interest of the partnership. Oh the contrai^y, corpo- 
rators retain a Control over the joint funds. By selling out 
their stock, and chan^ng their officers, the skill ana in- 
tegrity employed, is completely changed, without the cred- 
itors consent. If the corporators are h6t ihdividually re- 
sponsible, they are not urged by ^elf interest, to conduct 
the affairs of the company with skill aod care. On the 
•entrai^, th^ etobark k tb^ most wild etnd impudent 
speculations, well knowing all the pfofitis is their gsiitk and 
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the losses, beyond a small amount, must be home by the 
creditors. It is their interest to keep up a kind of tra- 
ding with the joint funds, and thereby, in case of misfor 
tune, transferring the stock originally paid into the com- 
mon fund, back into their private pockets, leaving nothing 
to satisfy their obligations. Although a person might be 
"willing to trust a man with a given capital, whose skill 
and integrity he might be well aqquainted with ; it is 
hardly probable any one would be willing to trust entirely 
to a fund in the hands of the debtor — the debtor having 
the privilege of carrying on a trade between himself and 
the funds ; he having the power of transferring to whom- 
soever he might please, the power which he had over the 
fund pledged; as is the case with corporators, if not in- 
dividually responsible. Persons are not generally so will- 
ing to trust their only security to the hands of any one up- 
on whom it may chance to fall. 

Such as contend the capital stock, and the restrictions 
in the charter, are a sufficient security for creditors, have 
no right to complain of the law, as harsh and severe, be- 
cause it makes stockholders liable. If they are a suffi- 
(iient security for creditors, they are a still more ample se- 
curity for corporators. The one has no means of knowing 
how much capital has been paid into the common stock, — 
the other may. (37) The one cannot tell how much of 
the capital stock has been withdrawn, in the shape of 
loans to the stockholders ; the other may. The one can 
know nothing about the various hazardous enterprizes 
which the company is engaged in ; nor the general method 
in which the business is conducted ; the other may. The 
one cannot hold the directors responsible for their misman- 
agement ; the others can, they being their agents. (38) 
The one can take no advantage of the breach of 
the charter; the other may. Th« one has no control 
over the management of the concern ; the other 
has. Besides, by limiting the responsibility of stockhold- 
ers, you first give them the power, and then make it their 

(37) 13 Wend. 18a. 

(38) FnnkUn lac Gonw. i% Jtitikiath S Wtad. 13a RpMnoft tc 
8mltb» 3 Pa4{« Ch. iUp.m 
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interest to cheat the creditor, by ruining the credit of 
the institution, and then buying up its notes af a discount. 
Who cannot see that it is much less severe to hold the 
stockholders, with all their advantages, responsible for the 
manner in v/hich the joint business is conducted, than it is, 
to make the creditor lose his claims, if it is badly man- 
aged. Or, what is about the same thing, make the credi* 
tolf responsible for tlie management of the joint funds, 
without giving him the least possible control over it. 

In the recent case of the Bank of the United Staies vs. 
Primrose, the very important question came before the 
Supreme Court of the United States, whether by the 
comity of nations, and between the states, a corporation 
created by one state, would be permitted to make con- 
tracts in another state ? The Chief Justice, in delivering 
the opinion of ihe Court, remarks, *'tha^ there is nothing 
in the nature and character of corporations, which should 
extend to it the comity of suit, and refuse to it the comity 
of contract," If we consider a corporation as a number 
of individuals transacting their joint business, individual- 
ly responsible for their joint acts ; there is no reason w6y 
they should, by the comity of nations, have the right to 
sue and not have the right to contract. But if the corpo- 
rators are not the real contractors ; if they are not indi- 
dividually responsible for the contracts of the company; 
there is sufficient reason why the comity of nations should 
not extend to them the right of contracting in a foreign 
state. We cannot suppose the learned Chief Justice 
would tell us in one page, that the law of the place where 
the contract is made, and is to be executed, is the law of 
the contract ; and in the next page tell us, corporations 
may make contracts in foreign states, unless he under- 
stood corporators were personally bound for such engage- 
ments. He could not have supposed the law of Penn., 
under which the corporation was organized, could govern 
a contract made, and to be executed in Alabama. H« 
did not think the courtesy of nations would force the citi- 
zens of one state, to seek shelter and protection under 
the laws of a foreign state; forces them to go into a for- 
•eign state for the interpretation of a contract^ made and 
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to be executed at home. He must have considered the 
corporators the real contractors, individually responsible ; 
at least, for contracts made in another state than that of 
its organization. And if they are individually responsi- 
ble, by common law, for contracts made out of the state, 
why not responsible for contracts made in the state ? If 
from the nature of corporations, the members are not res- 
ponsible for their joint contracts, then we have those ex- 
traordinary partnerships ; partnerships which are managed 
and controlled by persons whose interest it is to manage 
them fraudulently; partnerships, where the members may 
at any moment, force the creditors to look to other and 
different persons for the satisfaction of their claims. We 
not only have such partnerships introduced, by our own 
State granting such privileges to private individuals ; but 
we have them introduced by courtesy, by implication, and 
also by the Congress of the U. S. Before adopting such 
conclusions, let us pause and briefly consider the conse- 
quences which will follow such premises. When the Su- 
preme Court of the United States told us it was one of the 
incidental powers of Congress, to create a United States 
Bank, (39) they told us Congress had power to permit a 
company of persons to hold lands in a common or ficti- 
tious name ; notwithstanding the laws of the State where 
the land might lie, were to the contrary. That Confess 
might alter the method of conveying interests in real es- 
tate ; notwithstanding the law of the State. That they 
might authorise companies of persons to make and exe- 
cute deeds in a common name ; signing and sealing them 
in a different manner from that required by the State 
laws. That they might alter the law of descent — per- 
mitting real estate to go in succession, instead of descend- 
ing to heirs according to the law of the State. That they 
might give companies of persons the privilege of appear- 
ing in courts as a body, contrary to the common law. An 
extension of the power of Congress, suflScient, one might 
have supposed, to satisfy. almost any latitudinarian ; y^t 
we find those who are still anxious to extend the implied 
powers of Congress. Who, as if anxious to sweep away 
(99) MeOoUodi wn. State of I^faryland, 4 Wheaton 42i. 
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the last vesiige State independence, would gire Con- 
gress the power of interfering with the law of partner- 
ships ; would have them establish limited partnerships of 
the most odious kind ; would have them intefere with pro- 
cess, which Stale courts issue, 'to enforce an appearance 
of parties ; and in the method of enforcing their judg- 
ments. If the State legislature have not power to legis- 
late for such objects, over what have they the power? If 
Congress have the power of creating corporations, the 
corporators must be individually responsible ; else nearly 
every vestige of State government may be swept away 
like cobwebs, before the edicts of Congress, and the Gen- 
eral government is a consolidated government; which 
either under express, or implied powers, may swallow up 
every other branch of the government. 



Erratta: — Fifth line from the bottom, of the ninth 
page, a portion of the line is upside down, which was 
not discovered until worked off. 
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